COOPERATIVE AGREEMENT

This Cooperative Agreement is agreed and entered into by and between the Austin Independent School District (“AISD” or the “District”) and the Austin Partners in Education (“APIE”), a Texas unincorporated non-profit association, and is effective the first (1st) day of June 2004 (“Effective Date”).

WHEREAS the District and APIE have worked together in furtherance of various educational outreach and excellence goals;

WHEREAS the District is a founding Member of APIE, and as such is committed to the continued existence, operation and success of APIE and APIE programs; 

WHEREAS the management and organizational structure of APIE has been reconfigured so that APIE may function more efficiently, and formal Articles of Association have been filed and ByLaws have been adopted by and for APIE;

WHEREAS the Members of APIE, including AISD, will provide funding and other support for APIE and APIE programs and activities as part of their commitment to APIE;

WHEREAS APIE has assisted AISD in the past with various school-related activities, and is committed to provide continued assistance to AISD by support activities that aid and enhance the educational purposes, goals and programs of AISD, and seek to advantage, assist and encourage the students of AISD;

WHEREAS AISD wishes to have APIE administer certain AISD programs to benefit the students of AISD, and APIE is willing to do so;

WHEREAS in particular APIE will adopt a strategic plan having various educational outreach and achievement goals, and programs whose implementation has the purpose of accomplishing those goals, and AISD and APIE in cooperation with each other and with others wish to implement the programs and achieve the goals identified in the APIE strategic plan;

WHEREAS AISD is authorized by section 11.157 of the Texas Education Code to contract with public or private entities for educational services for the District;

NOW THEREFORE do Austin Independent School District and Austin Partners in Education (hereinafter collectively the “Parties”) enter into the following Cooperation Agreement to facilitate implementation of the APIE strategic plan and to define the bases of the cooperation and coordinated effort by and between AISD and APIE that will be undertaken to that end.

1.  DEFINITIONS

“AISD” shall mean the Austin Independent School District, with main offices located at 1111 West Sixth Street, Austin, Travis County, Texas 78703.

“Anniversary Date” shall mean the first day of each contract year of this Agreement.

“APIE” shall mean the Austin Partners in Education, a Texas unincorporated non-profit association organized under the Texas Uniform Unincorporated Nonprofit Association Act, with main offices located at 1111 West Sixth Street, Austin, Travis County, Texas.

“Conduct” or “Conducting” shall mean the planning, development, management, supervision and operation of a Program by APIE under this Agreement.

“Contract year” shall mean the year beginning June 1 and ending May 31 of each year of the Initial Term or any Renewal Term hereof.

“Executive Director” shall mean the Executive Director of APIE, as defined in the ByLaws of APIE, as those ByLaws may be revised or amended from time to time, or such successor office as may be created subsequently by APIE and assigned the duties of the Executive Director as that office currently is constituted.

“FERPA” shall mean the federal Family Educational Rights and Privacy Act, 20 U.S.C. §1232g.

“HIPAA” shall mean the federal Heath Insurance Portability and Accountability Act (“HIPAA”), 29 U.S.C. §§ 1181, et seq.

“Initial Term” shall mean the four (4)-year initial term of this Agreement specified in Section 2.

“Program” shall mean any of the projects or activities specified in this Agreement or otherwise by mutual agreement of the Parties, for which management and administration by APIE is designated in this Agreement.

“QZAB” shall mean the Qualified Zone Academy Bond program, to be administered by APIE for the benefit of AISD.

“Partnerships” as used in this Agreement means partnering and other cooperative efforts by and between AISD and APIE and third-party individuals, organizations or businesses who wish to assist with funding in whole or part of, or participation in, one or more educational projects or programs conducted by AISD or APIE, either system-wide or at one or more particular campuses.  A “partner” of this kind is a “partner in education” rather than a “partner” in the usual legal sense of the term.

“Renewal Term” shall mean any of the one (1) year terms for which this Agreement shall automatically renew unless notice of non-renewal is given by a Party under Section 2 hereof.

“Salute” or “Salute Program” shall mean the annual awards program in which APIE honors the AISD Teacher of the Year and outstanding contributions made to AISD schools by various APIE partners.

“Strategic Plan” shall mean the March 12, 2004 draft of the planning document entitled “Austin Partners in Education Proposed Strategic Plan 2004-2008,” prepared for APIE by the AISD Office of Planning and Community Relations, as that document or a revised version of it may be finally be adopted by appropriate action of APIE, and as the Strategic Plan may thereafter be revised or amended from time to time by APIE. 

The Strategic Plan, as it exists as of the Effective Date of this Agreement, is attached to and made part of this Agreement.  The Strategic Plan as it may thereafter be revised, amended or replaced in whole or part from time to time shall be made part of this Agreement, replacing any prior version.  In the event of a conflict between any provision of this Agreement, as it may be amended from time to time, and a provision of the then-existing Strategic Plan, the provisions of this Agreement shall control.

2.  TERM AND TERMINATION
This Agreement shall have an Initial Term of four (4) years, commencing on the Effective Date hereof.

This Agreement shall renew automatically for successive Renewal Terms of one (1) year each, unless either Party gives notice in writing to the other at least one hundred twenty (120) days before the next Anniversary Date of this Agreement that it does not wish to renew the Agreement.

This Agreement shall be terminated as of the end of the business day on August 31 of any year during the term hereof if AISD has not appropriated the funding for APIE to which ASID is herein committed for the period of the term of this Agreement occurring during the succeeding AISD fiscal year, i.e., beginning on September 1.  AISD shall give APIE and the other Members of APIE written notification that AISD may not or will not appropriate the full amount of such funding commitment, as the case may be, as soon as practicable after AISD has determined that such funding commitment is not likely to be made, or that it will not be made, by AISD.

This Agreement shall be immediately terminable by either Party upon the material uncured breach of this Agreement by the other Party.  Notice of claim of such material breach and the intent to terminate this Agreement because of that breach shall be given in writing to the other Party, identifying the breach claimed with particularity, and stating the time permitted for cure, such time to be commercially and legally reasonable.  Such a notice of claim of breach may be sufficient to constitute termination of this Agreement if an immediate termination is reasonable under the circumstances, and if immediate termination is invoked, the notice shall so state and shall identify the reasons for it.

Upon termination for any reason, the obligations of both Parties under this Agreement shall immediately cease, and neither Party shall be required to continue to perform under this Agreement, except as specified here:

(i) the obligation to indemnify AISD called for in Section 3;

(ii) the obligation to provide notice of Public Information Act requests called for in Section 6;

(iii) the obligation to maintain confidentiality of AISD information and documents, and to return AISD documents and data, as called for in Section 9;

In addition, upon termination for any reason, (iv) APIE shall return any funding previously paid by AISD to APIE, but which has not been expended or irrevocably committed by APIE for services by APIE under this Agreement; (v) APIE and AISD shall mutually agree on the manner in which APIE services with regard to specific Programs shall be concluded or suspended, while protecting the interests of both Parties to the extent reasonably practicable; (vi) APIE shall provide such other assistance to AISD as may be reasonably necessary to effect AISD’s transition from APIE’s provision of services hereunder; and (vii) each Party agrees to negotiate such conclusion of services and transition assistance in good faith.

3.  SERVICES BY AND OBLIGATIONS OF APIE
Goals.  The following are the goals of APIE under this Agreement, as they are further described in the current version of the Strategic Plan:

Support preparation of AISD students to meet the needs of Austin’s labor market;

Support the academic success of students at all levels through mentoring and tutoring efforts;

Increase the number of AISD students who apply for college and who receive financial aid;

Support the technology needs of AISD school campuses through partnerships with businesses, organizations and individuals; 

Develop and implement fundraising strategies to support and sustain APIE initiatives; and

Such other goals as may be identified from time to time by the Parties or in any revised Strategic Plan.

Conduct of Programs.  APIE shall manage and provide for the execution and expansion of the following programs and projects for and on behalf of AISD, consistent with the Strategic Plan:

Existing and new AISD school-business partnerships, agreements and associations;


the Project Mentor program;


the Tutoring program;


the Technology program;


the Career Development program; 


the Exterior Beautification and Property Acquisition program; 

the QZAB program; and

the Salute program, 

as those programs and projects (all collectively “Programs”) are defined and described in the Strategic Plan as it may exist from time to time; and 

such other Programs as may from time to time be added to the Strategic Plan and call for APIE administration and management, or that are otherwise identified by mutual agreement of the Parties.

The planning, development, management, supervision and operation (all collectively, without limitation, “Conduct”) of the Programs shall be as contemplated in the Strategic Plan and according to the procedures and standards identified in that plan.

Annual review of Strategic Plan.  The Executive Director of APIE shall conduct an annual review of the Strategic Plan.  The review will be, in part, for the purpose of ensuring that the Strategic Plan is kept current, and to monitor and report on progress in implementing its programs, projects and goals.  The Executive Director shall provide APIE and AISD a written report not later than thirty (30) days following the last day of each contract year of this Agreement, describing the status of Strategic Plan programs, projects and goals, and any other Programs under this Agreement, and shall make appropriate recommendations for updating or revising the Strategic Plan.

Indemnification.  To the extent permitted by law, APIE shall indemnify and hold AISD harmless from and against all Claims asserted by third parties or APIE Persons against AISD.  For the purposes of this provision:  (i) “Claims” shall include any and all claims, suits, complaints and proceedings of any kind or character, including but not limited to claims concerning property, personal injury or death, infringement of intellectual property, unlawful disclosure or confidential or protected information, or violation of statutes or regulations, arising in whole or part from, based on or related to, any act or omission of APIE or APIE Persons arising from or related in any way to the services being provided or to be provided by APIE under this Agreement; (ii) “APIE Persons” shall include any and all APIE employees, officers, directors, APIE Members other than AISD, and APIE volunteers or partners; and (iii) “AISD” shall include AISD and its employees, officers and other Board members, representatives, and agents.  

4.  FUNDING BY AISD

AISD Annual Grant.  Each year during the Initial Term of this Agreement, subject to the annual appropriation of such funds by the AISD Board of Trustees, AISD shall provide to APIE an annual grant (“AISD Annual Grant”) in an amount up to Five Hundred Thousand Dollars ($500,000.00) as the AISD share of the annual funding of APIE for activities by APIE under this Agreement and the Strategic Plan.  This Initial Term AISD Annual Grant includes:  

Three Hundred Thousand Six Hundred Ninety-One Dollars ($300,691.00) in the first year for APIE staff salaries and benefits, increasing to Four Hundred Forty-One Thousand Five Hundred Thirty-Seven Dollars ($441,537.00) for years two through four; 

Twenty thousand Three Hundred Sixty-Three Dollars ($20,363.00) annually for the Teacher of the Year award program; 

One Hundred Forty Thousand Eight Hundred Forty-Six Dollars ($140,846.00) for initial APIE office setup and furnishing in the first year; 

Nine Thousand Five Hundred Dollars ($9,500.00) annually for annual APIE office maintenance and support; and 

Twenty-Eight Thousand Six Hundred Dollars ($28,600.00) annually for other cash costs, as identified in the Strategic Plan, including but not limited to:  travel, supplies, printing, promotional items, and volunteer background checks.  

The amounts specified for APIE staff salaries and benefits include the salary and benefits for the AISD Business Partnership Liaison staff position described in Section 5 below and in the Strategic Plan (there referred to as the “AISD Liaison”).  The specific amounts of the AISD Annual Grant actually spent on each of the individual funding categories identified in this Agreement and the current version of the Strategic Plan are subject to change by mutual agreement in writing of the Parties.

It is anticipated that the annual cost of the Salute program, estimated to be Thirty-Five Thousand Dollars ($35,000.00), will be borne by subscriptions and donations by the community.

Manner of payment.  AISD will provide the AISD Annual Grant in four (4) equal quarterly installments, to commence on June 1 of each contract year. 

Renewal Term funding.  AISD funding for Renewal Term(s) of this Agreement, if any, shall be as mutually agreed by AISD and APIE.

Other contributors.  It is contemplated that other individuals, entities and organizations also will contribute to APIE each year, as described in the Strategic Plan.  

5.  OTHER ASSISTANCE BY AISD
Member of APIE.  AISD shall function as a Member of APIE, and shall carry out the duties and obligations called for in the Articles of Association and the By Laws of APIE.

AISD Business Partnership Liaison staff position.  AISD shall provide a full-time AISD employee (“AISD Business Partnership Liaison”) dedicated to AISD-APIE liaison purposes and functions, including but not limited to those functions identified and described in the Strategic Plan, and whose job description is included in the Strategic Plan, Appendix A (“AISD Liaison”).  The role and responsibilities of the AISD Business Partnership Liaison may be changed from time to time by the Parties by mutual agreement or by modification of the Strategic Plan, as appropriate.  As contemplated in the current Strategic Plan, those duties include but are not limited to:

Serving as the primary liaison between the Parties;

Keeping APIE informed of AISD goals and results policies, to further alignment of mission statements and objectives; 

Keeping APIE informed of special AISD programs that may require additional funding;

Monitoring and documenting the contributions of the various AISD campuses for the QZAB Program;

Conducting needs assessments of all AISD campuses and departments;

Correlating the needs of AISD schools and departments with the interests and abilities of potential new business, organization or individual partners in education;

Documenting contributions to APIE for reporting purposes;

Assisting APIE with oversight and arrangement for the annual Salute Awards Banquet, and coordinating the Teacher of the Year process;

Working with AISD Program Evaluation staff to create an evaluation system to measure Mentor Program impact on academic achievement; and

Facilitating the relationships between schools and other partners involved in APIE.   

AISD shall be responsible for payment of the salary and benefits of the AISD Business Partnership Liaison, which salary (including any annual raises or bonuses) and benefits shall be administered by AISD under the same policies and standards as for other AISD employees. 

The AISD Business Partnership Liaison shall be an employee of AISD.  The AISD Business Partnership Liaison shall report to the Executive Director of APIE; but shall maintain appropriate contacts with and provide requested assistance to the Executive Director of the AISD Office of Planning and Community Relations consistent with the duties of this position described in this Agreement and the Strategic Plan.  

Campus Coordinators.  AISD shall provide one or more Coordinators on each AISD campus on which APIE has need.  The Coordinators shall be AISD employees or volunteers, as AISD determines to be appropriate in the circumstances.

Office space and other in-kind support.   AISD shall provide office space for APIE use at one of AISD’s campuses, including system support, utilities and janitorial services.  

The costs of providing the office space and of providing the annual support and services identified in this section are those AISD contribution amounts identified above in Section 4 for office setup and furnishing and for annual office maintenance and support, respectively.  The obligation of AISD to provide this office space and in-kind support is not meant to and does not impose any additional financial obligations on AISD.

Assistance with hiring.  AISD shall assist APIE with the hiring of APIE employees.  AISD will manage the posting and hiring of APIE staff.

Annual review of Strategic Plan.  The AISD Office of Planning and Community Relations shall review the Strategic Plan at least annually, to ensure that it remains suitably aligned with the strategic direction and goals of AISD; and shall identify for APIE any problems, concerns or suggested changes the Office may find appropriate.  The Office shall provide a written report to AISD and to APIE not later than the thirtieth (30th) day following the end of each contract year of this Agreement.

6.  PUBLIC INFORMATION ACT REQUESTS

APIE shall immediately inform AISD by notice in writing addressed to the AISD Superintendent of any  SEQ CHAPTER \h \r 1request APIE receives under the Texas Public Information Act (“TPIA”), Tex. Gov’t Code chapter 552, for inspection or copying of any information or documents, data, software or other intellectual property or materials (collectively, without limitation thereby, “Information”) of AISD, including Information regarding any AISD staff, students or volunteers, or Information regarding any Project being Conducted by APIE under this Agreement.  APIE shall cooperate with AISD regarding AISD’s response to any such request, or to any request addressed to AISD but concerning this Agreement, any Project, or APIE’s performance under this Agreement.
7.  NOTICES
Any notices to be given under this Agreement shall be considered delivered (i) upon service personally upon the person designated in this Agreement for such notice; (ii) within three (3) days of deposit if mailed by first-class United States mail, postage prepaid, registered or certified, and addressed to the person designated for receipt of notice, at the address set forth for such person, unless the receiving party can demonstrate a later actual receipt; or (iii)  SEQ CHAPTER \h \r 1one (1) business day after being sent for overnight delivery by a reputable commercial courier having the ability to track shipping and delivery of the notice.  In cases where there is an emergency or other need for immediate notice to be given, written notice may be faxed to the person designated for service, provided a written copy of such notice is also delivered promptly to such designated person by one of the three means identified above. 

The Parties designate the following persons for receipt of notice:

If to AISD:  


Superintendent of AISD  

1111 West Sixth Street 

Austin, Texas 78703


and

Executive Director, 

AISD Office of Planning and Community Relations

1111 West Sixth Street 

Austin, Texas 78703

If to APIE:  


Charles Barnett, Chairman of the Board, APIE

The Parties may change the person designated for receipt of notice from time to time by giving notice in writing to the other Party, identifying the new person designated for receipt of service, and identifying his/her name, title, address for notice, and phone number.

8.  INDEPENDENT CONTRACTOR

 SEQ CHAPTER \h \r 1The Parties contemplate and intend that the relationship of APIE to AISD at all times during the term of this Agreement and any renewal extensions shall be that of an independent contractor and not an employee of AISD; and nothing in this Agreement or any license, document or attachment made a part hereof, nor any oral agreement, discussion or representation between the Parties, shall be construed or applied to create any relationship between the Parties other than that of APIE as an independent contractor.  APIE shall provide its own personnel for the completion of its services hereunder and agrees to properly insure them, except as expressly provided in this Agreement.  

9.  CONFIDENTIALITY AND PROTECTION OF DATA; OWNERSHIP
 SEQ CHAPTER \h \r 1APIE shall establish and maintain reasonable safeguards against the destruction or loss of AISD data in the possession of APIE.  APIE shall comply with the provisions of applicable law or regulations concerning the disclosure of confidential AISD student or AISD employee data, including but not limited to the provisions of  (i)  SEQ CHAPTER \h \r 1the Health Insurance Portability and Accountability Act (“HIPAA”), 29 U.S.C. §§ 1181, et seq., and all applicable regulatory rules or guidelines implementing HIPAA (“HIPAA Regulations”) (both collectively “HIPAA” unless otherwise stated), as the statute or such regulatory rules or guidelines may be amended from time to time, and including any successor statutes or regulatory rules or guidelines; (ii) FERPA, 20 U.S.C. §1232g; and implementing regulations, as the statute or such regulatory rules or guidelines may be amended from time to time, and including any successor statutes or regulatory rules or guidelines; and (iii) any other statutory or regulatory requirements or guidelines, whether federal, state or local law or regulation, applicable to AISD or the services provided by APIE hereunder. 
All  SEQ CHAPTER \h \r 1AISD data, including data pertaining to AISD students, employees, and officers and other Board Members, shall be and remain the sole property of AISD.  All the existing data and data files of AISD shall be returned to AISD by APIE upon termination of this Agreement, and the Executive Director of APIE shall so certify in writing to AISD.  AISD data or other Information shall not be utilized by APIE for any purpose other than that of rendering services to AISD under this Agreement and will not be disclosed, sold, assigned, leased, or disseminated to third parties by APIE without the express written consent of AISD.

10.  MISCELLANEOUS

Complete agreement.  This is the complete agreement by and between the parties on the subject matter of the Agreement.  It supercedes any other agreement or understanding between the parties, written or oral, and any other commitments, promises, undertakings, understandings, proposals or representations of either Party to the other, written or oral, concerning the subject matter of this Agreement (all collectively, without limitation thereby, “Other Agreements”).  No Other Agreement, written or oral, except those expressly identified in this Agreement as so doing, shall be effective to define, explain, alter, change, extend or retract any terms or conditions of this Agreement.  

Amendment in writing.  This Agreement may be modified only by a writing duly executed by both Parties.   Neither any representation or promise made after the execution of this Agreement, nor any modification or amendment of this Agreement, shall be binding on either Party unless made in writing and duly executed by both Parties.

Applicable law.  The laws of the State of Texas, without regard to its conflicts of laws provisions, shall apply to this Agreement, and to its interpretation, construction and enforcement.

Venue.  Venue for any claim or suit regarding, arising from or relating to this Agreement (“Actions”) shall be exclusive and shall lie only in Travis County, Texas.  Except as may otherwise be required by federal law, Actions may be brought only in state court.

Attorneys’ fees; court costs.  In the event any Action is brought, the party prevailing shall be entitled to recover from the other costs of court and reasonable attorneys’ fees, expert fees and other costs of suit, including for any appeals.

Severability.  In the event that any provision of this Agreement is determined to be invalid or unenforceable, the remainder of this Agreement shall be valid and enforceable and given effect consonant with the terms of this Agreement to the maximum extent permitted by applicable law.

Construction.  Descriptive headings or captions in this Agreement are for convenience only and shall not affect the construction or application of this Agreement.  Words having established technical or trade meanings in the industry shall be so construed; other words shall be given their plain meaning.  Listing of items shall not be exclusive unless expressly so stated, but shall include other items, whether similar or dissimilar to those explicitly listed, as the context reasonably requires. No rule of construction requiring interpretation against the drafting party shall be applied or given effect.  Words of any gender shall be deemed to include words of any other gender; and use of the singular or the plural shall include the other, unless context requires otherwise.

No waiver.   SEQ CHAPTER \h \r 1No term or provision of this Agreement shall be deemed to be waived and no consent to any breach or default shall be deemed unless such waiver or consent is in writing signed by the Party against which such waiver or consent is asserted; the terms of this Agreement shall not be deemed to be amended by any such waiver or consent unless in a writing expressly stating such amendment and duly executed by both Parties; and any waiver by either Party, whether express or implied, shall not imply a consent or waiver of any term or provision on any other occasion, or any consent to any different breach or default.

AGREED AND APPROVED:
AUSTIN INDEPENDENT SCHOOL DISTRICT
By:
______________________________________________
Date: 
____________



Doyle Valdez, AISD Board President

By:
______________________________________________
Date:
____________



Pascal D. Forgione, Jr., AISD Superintendent

AUSTIN PARTNERS IN EDUCATION
By:
______________________________________________
Date:
____________



Charles Barnett, APIE Board Chairman
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